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White-Smith Music Publishing Co. v.
Apollo Company
209 U.S. 1 (1908)

• Case was filed “restrain infringement of the 
copyrights of two certain musical 
compositions, published in the form of sheet 
music, entitled, respectively, ‘Little Cotton 
Dolly’ and ‘Kentucky Babe.’”

• Musical compositions were first brought 
under copyright in 1831.
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White-Smith Music Publishing Co. v.
Apollo Company
209 U.S. 1 (1908)

• Technology and Economics:

• “The manufacture of such instruments and 
the use of such musical rolls has developed 
rapidly in recent years in this country and 
abroad.”
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White-Smith Music Publishing Co. v.
Apollo Company
209 U.S. 1 (1908)

• Copyright Owners Argued:

• “it is the intention of the copyright act to 
protect the intellectual conception which has 
resulted in the compilation of notes which, 
when properly played, produces the melody”

• “protection covers all means of expression of 
the order of notes”
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White-Smith Music Publishing Co. v.
Apollo Company
209 U.S. 1 (1908)

• The Court relied heavily on other decisions:

• “We cannot regard the reproduction, through 
the agency of a phonograph, of the sounds of 
musical instruments playing the music 
composed and published by the 
complainants, as the copy or publication of 
the same within the meaning of the act.”
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White-Smith Music Publishing Co. v.
Apollo Company
209 U.S. 1 (1908)

• The Court was hooked on Sheet Music:

• “When the combination of musical sounds is 
reproduced to the ear it is the original tune as 
conceived by the author which is heard. 
These musical tones are not a copy which 
appeals to the eye.”

• Copyright does not protect “intellectual 
conception apart from the thing produced.”
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Campbell v. Acuff-Rose Music, Inc.
510 U.S. 569 (1994)

• Roy Orbison recorded “Oh, Pretty Woman”

• 2 Live Crew recorded “Pretty Woman”
• Rap, parody version

• 2 Live Crew sought permission

• District Court: Fair Use!

• Court of Appeals:  Not Fair Use
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Campbell v. Acuff-Rose Music, Inc.
510 U.S. 569 (1994)

• Numerous general propositions:
• Strong endorsement of Fair Use

• Return to flexibility of interpretation

• No single most-important factor

• No bright-line rules
• No presumptions regarding commercial use or 

anything else

• Recognition of Transformative Uses
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Campbell v. Acuff-Rose Music, Inc.
510 U.S. 569 (1994)

• Creativity about Creativity:

• “2 Live Crew juxtaposes the romantic musings of 
a man whose fantasy comes true, with degrading 
taunts, a bawdy demand for sex, and a sigh of 
relief from paternal responsibility. The later 
words can be taken as a comment on the naiveté 
of the original of an earlier day, as a rejection of 
its sentiment that ignores the ugliness of street 
life and the debasement that it signifies.”
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Campbell v. Acuff-Rose Music, Inc.
510 U.S. 569 (1994)

• Second Factor and Creative Works:
• “We agree with both the District Court and the 

Court of Appeals that the Orbison original's 
creative expression for public dissemination falls 
within the core of the copyright’s protective 
purposes. This fact, however, is not much help in 
this case, or ever likely to help much in 
separating the fair use sheep from the infringing 
goats in a parody case, since parodies almost 
invariably copy publicly known, expressive 
works.”
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Campbell v. Acuff-Rose Music, Inc.
510 U.S. 569 (1994)

• The “heart” of a song:
• “It is true, of course, that 2 Live Crew copied the 

characteristic opening bass riff (or musical 
phrase) of the original, and true that the words 
of the first line copy the Orbison lyrics. But if 
quotation of the opening riff and the first line 
may be said to go to the "heart" of the original, 
the heart is also what most readily conjures up 
the song for parody, and it is the heart at which 
parody takes aim.”
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Campbell v. Acuff-Rose Music, Inc.
510 U.S. 569 (1994)

• Music exists in layers of sound:

• “2 Live Crew not only copied the bass riff and 
repeated it,19 but also produced otherwise 
distinctive sounds, interposing "scraper" noise, 
overlaying the music with solos in different keys, 
and altering the drum beat. This is not a case, 
then, where "a substantial portion" of the 
parody itself is composed of a "verbatim" 
copying of the original.”
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